






























































































































































































































































































ORDER 

Citation No. 7152240 has been VACATED by unilateral action of the Secretary. 
Citation Nos. 4629642 and 7152318 are MODIFIED Hobet Mining Incorporated is directed 
to pay civil penalties of$720.00 for the above violations within 30 days of the date of this 
decision. 

The "significant and substantial" findings as to all remaining citations are VACATED, 
the citations are AFFIRMED and Hobet Mining Incorporated is hereby directed to pay the 
following civil penalties within 30 days of the date of this decision: Citation No. 7152439-
$600; Citation No. 7159321- $600; Citation No. 7159340 - $600; Citation No. 4629641-
$1,000; Citation No. 7152206-$600. 

Distribution: 

Caryl L. Casden, Esq., and Gretchen McMullen, Esq., Office of the Solicitor, U.S. Department of 
Labor, 4015 Wilson Boulevard, Suite 400, Arlington, VA 22203 (Certified Mail) 

David J. Hardy, Esq., and John T. Bonham, II, Esq.; Jackson & Kelly, P.O. Box 553, 
Charleston, WV 25322 (Certified Mail) 

\mcc 
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ADMINISTRATIVE LAW JUDGE ORDERS 





FEDERAL J\fiNE SAFETY AND HEALTH REVIEW COMMISSION 
1730 K STREET, N.W., 6m FLOOR 
WASHINGTON D.C. 20006-3868 

SECRETARY OF LABOR 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 
AMBROSE BROTHERS 

IN CORPORA TED, 
Respondent 

August 20, 1998 

CnnLPENALTYPROCEEDING 

Docket No. YORK 98-34-M 
A. C. No. 27-00315-05501 

Portable Crushing Plant 128 X 108 

DECISION DISAPPROVING SETTLEMENT 
ORDER TO SUBMIT INFORMATION 

Before: Judge Merlin 

This case is before me upon a petition for assessment of a civil penalty under section 1 05( d) 
of the Federal Mine Safety and Health Act of 1977. The Solicitor has filed a motion to approve 
settlement for the one violation in this case. A reduction in the penalty from $3,000 to $2,000 is 
proposed. A fatality is involved. 

Citation No. 7702165 was issued for a violation of30 C.F.R. § 56.9201 because a 
concrete and steel barrier for the portable crushing plant was not secured or removed while the 
crusher was relocated. The former president of the company was fatally injured when he was 
struck by the unsectired barrier while directing the relocation of the crusher. The violation was 
designated significant and substantial and negligence was assessed as high. The Solicitor states 
that the basis for the reduction is that the violation was the result of employee misconduct and 
the employee's misconduct was against the stated policy of the operator. 

I cannot approve the settlement motion. The Solicitor is reminded that the Commission and 
its judges bear a heavy responsibility in settlement cases pursuant to section 11 O(k) of the Act. 
30 U.S.C. § 820(k); ~. S. Rep. No. 95-181, 95th Cong., 1st Sess. 44-45, JWrinted in Senate 
Subcommittee on Labor, Conuruttee on Human Resources, 95th Cong., 2d Sess., Legislative Histozy 
of the Federa} Mine SafetY and Health Act of 1977, at 632-633 ( 1978). It is the judge's responsibility 
to detennine the appropriate amount of penalty, in accordance with the six criteria set forth in section 
11 O(i) of the Act. 30 U.S.C. § 820{i); Sellersburg Stone Company v. Federal Mine Safety and 
Health Review Commission, 736 F.2d 1147 (7th Cir. 1984). These considerations are especially 
pertinent in the case of a fatality. 
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The violation in this case is the ultimate in gravity. Howevert the Solicitor fails to 
discuss any of the facts surrounding the fatality nor does he offer any analysis to support his 
statements regarding the employee's conduct. There is no discussion of the operator's policies 
and of how the employeet the former president, violated them. Nor does the Solicitor explain the 
position and duties of the decedent at the time of the accident. Finally, the Solicitor does not 
explain how negligence can remain unchanged at high where there is employee misconduct and a 
failure to follow established procedures of the operator. Tbereforet I have no information that 
would permit assessment of an appropriate penalty or a reduction from the original amount. 

In light of the foregoing, it is ORDERED that the motion for approval of settlement be 
DENIED. 

It is further ORDERED that within 30 days of the date of this order the Solicitor submit 
appropriate information to support his settlement moti<?n. Otherwise, this case will be set for 
hearing. 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: (Certified Mail) 

Ralph R. Minichiello, Esq., Office of the Solicitor, U.S. Department of Labor, Room E-375, 
John F. Kennedy Federal Building, Government Center, Boston, MA 02203 

Mr. Edward A. Ambrose, President, Ambrose Brothers Incorporated, P. 0. Box 155, Meredith, 
NH 03253 

/gl 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
1730 K STREET, N.W., 6m FLOOR 
WASHINGTON D.C. 20006-3868 

SECRETARY OF LABOR 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 
PEN COAL CORPORATION, 

Respondent 

August 26, 1998 

CIVIL PENALTY PROCEEDING 

Docket No. KENT 98-189 
A. C. No. 15-10306-03539 

Big Sandy IUver Dock 

ORDER ACCEPTING APPEARANCE 
DECISION APPROVING SETTLEMENT IN PART 

DECISION DISAPPROVING SETTLEMENT IN PART 
ORDER TO MODIFY 

ORDER TO PAY 
ORDER TO SUBMIT INFORMA IION 

Before: Judge Merlin 

It is ORDERED that the Conference and Litigation Representative (CLR) be accepted to 
represent the Secretary in accordance with the notice of limited appearance he has filed with the 
penalty petition. Cyprus Emerald Resources Comoration, 16 FMSHRC 2359 (November 1994). 

This case is 9efore me upon a petition for assessment of civil penalties under section 
105(d) of the Federal Mine Safety and Health Act of 1977. The parties have filed a joint motion 
to approve settlements for the six violations in this case. A reduction in the penalties from $612 
to $448 is proposed. 

Citation No. 4586911 was issued for a violation of30 C.F.R. § 77.202 becall5e loose coal 
and float coal dust accumulated on an electric motor for the hydraulic truck dump and inside the 
breaker box. The originally assessed penalty was $102 and the proposed settlement is $50. The 
parties request that the citation be modified to delete the significant and substantial designation. 
The parties advise that the breaker box is located outside and that no miners were assigned to the 
area which made exposure to the hazard very limited. In addition, the parties state that all other 
protective circuits were operating properly, therefore there were no ignition sources. This 
recommended settlement is approved. 
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Citation No: 4586917 was issued for a violation of30 C.F.R. § 77.1606(c) because the 
dump truck had defects which were not corrected prior to being put into service. The originally 
assessed penalty was $102 and the proposed settlement is $50. The parties also request that the 
citation be modified to delete the significant and substantial designation. According to the 
parties, the truck was operated only at this site and at very low rates of speed not exceeding 
10 miles per hour. In addition, the truck operated in an area where miners were not regularly 
assigned to work. This reconunended settlement is approved. 

Citation No. 4586918 was issued for a violation of30 C.F.R. § 77.1606(c) because the 
coal truck had defects which were not corrected prior to being put into service. The originally 
assessed penalty was $102. The parties state that the operator has agreed to pay this penalty in 
full. This recommended settlement is approved. 

The three remaining violations, Citation Nos. 4586912,4586913, and 4586916, were 
issued for violations of 30 C.F.R. § 77.1104 because coal dust and oil soaked coal dust 
accumulated on the engine and engine frame of three end loaders. Each violation was assessed a 
penalty of $1 02 and the parties propose a settlement of $81. The parties also request that the 
citations be modified to reduce the likelihood of injury from reasonably likely to unlikely thereby 
making the violations non-significant and substantial. The parties state that the reasons for the 
reductions and modifications are that had a fire occurred the operator could have exited the end 
loader and that a fire extinguisher was provided for each piece of equipment. 

I cannot approve the settlements for these last three violations. The rationale advanced in 
the settlement motion is unacceptable because it is contrary to governing case law. In Buck 
Creek Coal. Incorporated v. Federal Mine Safety and Health Administration, 52 F.3rd 133 (7th 
Cir. 1995), the operator challenged the significant and substantial finding regarding coal dust 
accumulations on the basis that the operator had fire suppression systems in place. The court 
rejected the challenge stating as follows: 

The fact that Buck Creek has safety measures in· place to deal with 
a fire· does not mean that fires do not pose a serious safety risk to miners. 
Indeed, the precautions are in place (as MSHA regulations require them to 
be) precisely because of the significant dangers associated with coal mine 
fires. 

52 F.3rd at 136; ~~Enlow Fork Minim~ Co., 19 FMSHRC 5, 9 (January 1997); .Mki: 
Continent, 17 FMSHRC 1234, 1242 (July 1995). In addition, the parties offer no support for 
their assertion that the loader operator could exit the loader should a fire occur. 

The parties are reminded that the Conunission and its judges bear a heavy responsibility 
in settlement cases pursuant to section 110(k) of the Act. 30 U.S.C. § 820(k); ~. S. Rep. No. 
95-181, 95th Cong., 1st Sess. 44-45, r~rinted in Senate Subcommittee on Labor, Committee on 
Human Resources, 95th Cong., 2d Sess., Legislative Histozy of the Federal Mine Safety and 
Health Act of 1977, at 632-633 ( 1978). It is the judge's responsibility to determine the 
appropriate amount of penalty, in accordance with the six criteria set forth in section 11 O(i) of the 
Act. 30 U.S.C. § 820(i); Sellersburg Stone Company v. Federal Mine Safety and Health Review 
Commission, 736 F.2d 1147 (7th Cir. 1984). 
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In light of the forgoing, it is ORDERED the motion for approval of settlement for 
Citation Nos. 4586911, 4586917, and 4586918 is GRANTED. 

It is further ORDERED that the motion for approval of settlement for Citation Nos. 
4586912,4586913, and 4586916 be DENIED. 

It is further ORDERED that Citation Nos. 4586911 and 4586917 be MODIFIED to 
delete the significant and substantial designations. 

It is further ORDERED that the operator PAY penalties totaling of $202 for Citation 
Nos. 4586911, 4586917, and 4586918 within 30 days of the date of this decision. 

It is further ORDERED that within 30 days of the date of this order the parties submit 
appropriate information to support their settlement motion for Citation Nos. 4586912, 4586913, 
and 4586916. Otherwise, these violations will be set for hearing. 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: (Certified Mail) 

Gerald W. McMasters, Conference and Litigation Representative, U.S. Department of Labor, 
MSHA, 1 00 Ratliff Creek Road, Pikeville, KY 41501 

Mr. Jim Beckley, Dock Manager, Pen Coal Corporation, P. 0 . Box 458, Kenova, WV 25530 

/gl 
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Order~ Code: 

* 5708 

Charge your order. j ~· I e::z:::sl 
lt'seasy! ~ 

Fax your orders (202) 512-2250 
Phone your orders (202) 512-1800 

0 YES, send me subscription(s) to Federal Mine Safety and Health Review Commission Decisions 

(FMSHD), at $100.00 each ($125.00 foreign) per year 

The total cost of my order is s . Price includes 
regular shipping and handling and is subject to change. 

Company or personal name (Please type or print) 

Additional address/attention line 

Street address 

City. State. Zip code 

Daytime phone including area code 

Purchase order number (optional) 

For privacy protection, check the box below: 
0 Do not make my name available to other mailers 
Check method of payment: 
0 Check payable to Superintendent of Documents 

OGPO Deposit Account I I I 1-0 
0 VISA 0 MasterCard 

I I I I I I I I I I I I I I I I 
I I I I I (expiration date) Thank you for your order! 

Authorizing signature 

Mail to: Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 

Important Please include this completed order form with your r e mittance. 
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